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In The Court of Smt. Priyanka Saikia, Munsiff No.2, 

Sonitpur, Tezpur 

 

Misc(J) Case No. 55/2022  

(I/c Title Suit No. 32/2011)  

Md. Elar Hussain and another 

-versus- 

Musstt. Ayesha Rahman and other 

 

27.07.2022 

Both sides are represented.  

I have already heard learned counsel appearing for 

both sides. 

This instant petition 300/2022 dated 24.02.2022 has 

filed by the plaintiffs/ petitioners under Order VI Rule 17 of 

the CPC with a prayer for amending the plaint. 

 Today, I am going to dispose of this instant Misc(J) 

case. 

 The learned advocate for plaintiffs/ petitioners 

submitted that the plaintiffs/petitioners instituted  Title Suit 

No. 32/2011 for declaration and consequential relief of 

permanent injunction against the Developments/opposite 

parties. 

 That Sheikh Ali Mian was the original owner and 

possessor of the land as mention in the schedule of the 

plaint. Sheikh Ali Mian had 2 (two) wives- Anisa Bibi, the 

first wife and Jaynab Bibi, the second wife. That the 
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plaintiffs/ petitioners and the defendants/ opposite parties 

are the joint owners and possessors of the suit land. 

 That the defendants/ opposite parties have denied 

right, title and interest of the petitioners/ plaintiffs in 

respect of the schedule B land as mentioned in the plaint. 

That the at the time of filing this suit the schedule B land 

was fully occupied and possessed by Petitioners/Plaintiffs 

but during pendency of this suit the opposite parties/ 

defendants forcibly took possession of schedule B land 

which is mentioned in the plaint. 

 That previously land measuring 1 bigha 1 katha 11 

lessa covered by old PP No. 358/45 Tris Sana Miadi Patta, 

Dag No. 218 and 228 and the land purchased by Seikh Ali 

Mian in auction sale was 3 kathas 5 lessas i.e. Eastern 

portion of the total land measuring 1 Bigha 1 katha 11 

lessas  and previously the land was mutated in the name of 

Harmuj and Nasiruddin, in the last settlement operation at 

that time the name of Musstt. Faziman Bibi mutated in Tris 

Sana Patta No. 242 and new PP No. 22 and Dag No. 

925(ka)  for land measuring 16 lessa (kha) for 1 katha 4 

lessas, Dag No. 926 (ka) land measuring 13 lessas (kha), 

land measuring 10 lessas in total land measuring 3 kathas 

5 lessas of both the Dags and this land was put in auction 

sale and purchased by Seikh Ali Mian as stated above and 

the suit land is the part and parcel of the above stated land 

and out of his total land measuring 3 kathas 5 lessas he 

sold land measuring 1 katha 5 lessas on 30.10.1933 to Ashi 

Mian alias Ashimuddin, S/O Lt. Mohammad Ibrahim Mian 
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by executing Registered Sale Deed no. 977 for the year 

1933 of Tezpur Sub- Registry Office, Registered on 

30.10.1933 and the vendor delivered possession to the 

purchaser and 2 lessas land gone is path etc, and Seikh Ali 

Mian's land remained measuring 1 Katha 18 Lessa. The 

legal heirs of Anisa Bibi and Jainab Bibi are the owners of 

land measuring 1 katha 18 lessas. 

 That during the cross examination of the plaintiff/ 

petitioners as PW 1, she disclosed that during pendency of 

the suit in a most illegal manner opposite parties/ 

defendants with the help of their men, servants, agents, 

etc, forcibly took possession of the Schedule B land 

mentioned in the plaint. The petitioners/ plaintiffs have 

instituted the suit against the opposite parties/defendants 

or declaration and consequential relief of permanent 

injunction but the opposite parties/ defendants and their 

associates on 05.08.2018 during pendency of the suit had 

taken possession of the Schedule B land of the plaint but 

the petitioners did not inform the Court or lodged an FIR 

as they had a belief that since one civil suit was pending 

and they will get relief in the said suit and also did not 

inform their advocate, so the plaintiffs now proposed to 

amend the plaint as follows: 

 (I) That in page no. 3 in the right column line No. 

1 after the word declaration a new phrase “recovery of 

possession, cancellation of mutation order and 

kheraji patta and partition” needs to be inserted by 

way of amendment. 
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 (II) That in page No. 7 after paragraph 13 new 

paragraphs 13 A and 13 B needs to be inserted as under: 

“13 A That on 05.08.2018 during pendency of the 

suit in a most illegal manner opposite parties/ 

Defendants with the help of their men, servants, 

agents etc., forcibly took possession of the Schedule 

B  land mentioned in the plaint.” 

 “13 B that since the Defendants have taken 

forcible possession of the schedule B land as such 

the Hon'ble Court needs to restrain and prohibit the 

defendants, their men, agents, etc., from 

undertaking any types of constructions over the 

Schedule B land.” 

 (III) In page no. 7 in paragraph 14 after the words 

Proforma Defendants as new sentence “recovery of 

possession, cancellation of mutation order and 

kheraji patta and partition” needs to be inserted by 

way of amendment . 

 (IV) That in page no. 8 in prayer section the 

following amendments are required: In prayer No. I) after 

the Schedule B land new sentence “recovery of 

possession, cancellation of mutation order and 

kheraji patta and parition” needs to be inserted by way 

of amendment. 

 The plaintiffs/ petitioners further stated that if the 

petition is not allowed as sought for than the petitioners 

shall suffer irreparable loss and injury. 
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 The defendants/ opposite parties filed the written 

objection and vehemently objected the petition and 

submitted that petitioners have been trying to bring certain 

things in their plaint and petition which were came  out at 

the time of the cross-examination of the petitioner No.1, 

which is not at all permissible under law. Further it is 

stated that petitioners were never been in the schedule B 

land of the suit nor they had any title over the land. The 

counsel contended that petitioners want to fill-up the 

lacuna which are brought  by the opposite parties. Also 

contended that the proposed amendments will change the 

nature and character of the suit which is not permissible 

under the law. 

 Heard the both sides. 

 Perused the case record. 

 On perusal of the pleadings and submission it 

appears that the proposed amendment prayed for by the 

plaintiffs/ petitioners has its foundation in his plaint.  

 It is a settled position of law that while considering 

the prayer for amendment of the pleading the Court is not 

supposed to go into the merits of the facts proposed to be 

brought in by way of amendment.  

 Considering all I deem it fit and proper to go through 

the provision of order VI Rule 17 of CPC also perused the 

case record of main suit.  

 On going through the contention of the petitioners as 

mentioned in this instant petition it appears to me that 

although they have stated that during the of cross 
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examination of PW-1, she disclosed that during pendency 

of the suit in a most illegal manner opposite parties/ 

defendants with the help of their men, servants, agents, 

etc, forcibly took possession of the Schedule B land 

mentioned in the plaint. The petitioners/ plaintiffs have 

instituted the suit against the opposite parties/defendants 

or declaration and consequential relief of permanent 

injunction but the opposite parties/ defendants and their 

associates on 05.08.2018 during pendency of the suit had 

taken possession of the Schedule B land of the plaint but 

the petitioners did not inform the Court or lodged an FIR 

as they had a belief that since one civil suit was pending 

and they will get relief in the said suit and also did not 

inform their advocate and therefore prayed to allow or 

permit the petitioner to amend his plaint to that extent as 

on clear reading of the provision contained in order VI Rule 

17 CPC it is apparent that the said provision is very much 

specific in respect of amendment of pleadings by any party 

after commencement of trial and it also distinctly indicates 

that for getting any relief under that provision of law one 

must satisfy the Court that in spite of due diligence the 

matter could not be raised before commencement of trial.  

 Learned Counsel appearing for the petitioner verbally 

submits that such amendment is very much necessary for 

determining the real question in issue and also for proper 

adjudication of the main suit.  

 In this regard if the guideline of the Hon'ble Apex 

Court in “Rajesh Kumar Agarwal & other vs K.K. Modi 
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& ors” as reported in (2006) 4 SCC 385 in connection 

with this law point is taken into consideration then it is 

clearly noticed that “The first part of the provision of order 

VI rule 17 CPC is discretionary and leaves it to the Court to 

order amendment of pleadings and the second part is 

imperative and it enjoins the Court to allow all 

amendments, which are necessary for the purpose of 

determining the real question in controversy between the 

parties.”  

 But on going through the contents of the portion or 

clause, as mentioned above already, that intended to be 

amended by the petitioner nowhere it has appeared to me 

that such clause or portion is very much vital or highly 

required for proper adjudication of the main suit. 

 It is seen that the cross-examination of PW-1 was 

recorded on 07.08.2018 and the above petition has filed on 

24.02.2022. At present the case is on the stage of cross-

examination of DWs. From the petition itself it is clear that 

the petitioner was not diligent in bringing the prayer at the 

ideal time, which was after 07.08.2018 and the present 

suit having reached the stage of cross-examination of 

DWs, the prayer for amendment cannot be allowed at this 

belated stage. Petitioner also failed to show that he was 

restrained to file the instant amendment petition because 

of some exceptional circumstances and this being an old 

pending case, the prayer of amendment made by the 

petitioner at the stage of cross-examination of DW’s cannot 
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be allowed because the same will bring prejudice to the 

case of the opposite party. 

 Therefore, considering all these I don't find any 

justified ground to allow the prayer of petition and the 

same stands rejected.  

 Thus, the Misc (J) case is disposed of on contest 

without any cost. 


